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1 . In its Motion to Compel Discovery #2, the Defense sought the following: 

In accordance with the Rules for Courts Martial (R.C.M.) 701 (a)(2), 701 (a)(5), 701(a)(6) 
and 905(b)(4), Manual for Courts-Martial (M.C.M.), United States, 2008; Article 46, 
Uniform Code of Military Justice (UCMJ), 1 0 U.S.C. § 846; and the Fifth and Sixth 
Amendments to the United States Constitution, the Defense respectfully requests that the 
Court compel the requested discovery. Specifically, the Defense requests that the Court 
order: 

a) Full investigative files by CID, DIA, DISA, and CENTCOM/SOUTHCOM related 
to PFC Manning, WikiLeaks, and/or the damage occasioned by the alleged leaks be 
produced to the Defense under R.C.M. 701(a)(2). Further, that the HQDA file related to 
the 17 April 2012 request be produced under R.C.M. 701(a)(2) and 701(a)(6). 

b) FBI, DSS, DOS, DOJ, Government Agency, ODNI, and ONCIX files in relation to 
PFC Manning and/or Wikileaks be produced to the Defense, or alternatively, that they be 
produced for in camera review to determine whether the evidence is discoverable under 
R.CJVl. 701 (a)(2) as being material to the preparation of the defense. If the Court 
concludes that the files of the above agencies are not within the possession, custody, or 
control of military authorities, the Defense still requests that the Court order production 
of the entire file under the "relevant and necessary" standard under R.C.M. 703(f); 

c) The Government state with specificity the steps it has taken to comply with its 
requirements under R.C.M. 701 (a)(6); 

d) The Government produce Brady materials from certain identified agencies; 



e) The Government produce all evidence intended for use in the prosecution case-in- 
chief at trial obtained from DIA, DISA, CENTCOM/SOUTHCOM, FBI, DSS, DOS, 
DOJ, Government Agency, ODNI, ONCIX and any aggravation evidence that it intends 
to introduce during sentencing from the above named organizations. 

2. The Defense modifies its request for relief as specified below: 

a) The Defense moves for the Court to suspend these proceedings and order the 
Government state with specificity the steps it has taken to comply with its requirements 
under R.C.M. 701 (a)(6). Once a complete accounting is done, the Court and the parties 
can determine the best way forward. The Defense requests that the Court hear oral 
argument on the Defense's request for a due diligence statement prior to hearing oral 
argument on the Motion to Compel Discovery. 

b) The Defense also moves to compel the following discovery: 

i) The four T-SCIF computers that the Government represented would be 
produced on 1 8 May 201 2. On 16 April, the Government stated it was 
confident that the 4 computer hard drives could be provided by 1 8 May 201 2. 
The computer hard drives were not provided on 1 8 May 201 2. On 29 May, the 
Defense asked when it should expect to receive the hard drives. The 
Government indicated that they would have approval by the end of the week. 
As of 2 June, 2012, the Government still has not produced these four hard 
drives. See Attachment A. 

ii) The FB I impact statement under R.C.M. 70 1 (a)(2) and 70 1 (a)(6); 

iii) The ONCIX damage assessment under R.C JVL 701 (a)(2) and 70 1(a)(6). 



WITNESSES/EVIDENCE 

3. The Defense does not request any witnesses for this motion but does request the Court to 
consider the referenced documents and the previous pleadings of the parties. 

FACTS 

4. For the benefit of the Court, the Defense would like to provide a timeline with respectto 
requests for discovery from the Department of State, along with supporting attachments. This 
timeline will aid the Court in determining issues raised in the Defense's Motion to Compel 
Discovery #2. 

Discovery Request for Information from Department of State 

8 December 20 10: Discovery request for "All forensic results and investigative reports 
by the Department of State regarding the information obtained by Wikileaks as 
referenced by Assistant Secretary of State for Public Affairs P J. Crowley. Additionally, 
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any specific damage assessment by the Department of State regarding the disclosures of 
the diplomatic cables by Wiki Leaks. Any assessment, report, e-mail, or document by 
Secretary of State Hillary Rodham Clinton regarding the disclosures of diplomatic cables 
by Wikileaks. Any report, e-mail, or document discussing the need for the State 
Department to disconnect access to its files from the government's classified network " 
Attachment D to Appellate Exhibit XVI at paragraph 2(b). 

1 6 February 20 1 1 : Discovery request for "Access to all classified information that the 
government intends to use in this case. To include any damage assessment or 
information review conducted by any governmental agency or at the direction of a 
government agency " Attachment D to Appellate Exhibit XVI at paragraph 2(e). 

1 3 October 20 1 1 : Discovery request for "Department of State: Any and all 
documentation relating to a review of the alleged leaks in this case and any specific 
damage assessment by the Department of State regarding the disclosure of diplomatic 
cables, the subject of this case, by WikiLeaks." Attachment F to Appellate Exhibit XVI 
at paragraph l(c)(vi). 

22 November 201 1 : Discovery Request for Production of Evidence Article 32 
"Department of State: The Department of State formed a task force of over 1 20 
individuals to review each released diplomatic cable. The task force conducted a damage 
assessment of the leaked cables and concluded that the information leaked either 
represented low-level opinions or was already commonly known due to previous public 
disclosures. According to published reports in multiple new agencies, including the 
Associated Press, The Huffington Post, and Reuters, internal U.S. government reviews by 
the Department of Defense and the Department of State have determined that the leak of 
diplomatic cables caused only limited damage to U.S. interests abroad, despite the 
Obama administration's public statements to the contrary. "A congressional official 
briefed on the reviews stated that the administration felt compelled to say publicly that 
the revelations had seriously damaged American interests in order to bolster legal efforts 
to shut down the WikiLeaks website and bring charges against the leakers. According to 
the published account * We were told (the impact of WikiLeaks revelations) was 
embarrassing but not damaging,' said the official, who attended a briefing given in late 
2010 by State Department officials. National security officials familiar with the damage 
assessments being conducted by defense and intelligence agencies told Reuters the 
reviews so far have shown "pockets' 1 of short-term damage, some of it potentially 
harmfiil" See generally, http^/www. huffmgtonpost. com/201 1/01/19/usofficial- 
wikileaks-rev n 81Q778.html). This determination is at odds with the classification 
review conducted by the OCA. Mr. Patrick Kennedy should not be permitted to espouse 
an opinion which is inconsistent with the damage assessments conducted by the 
government. Brady v. Maryland, 373 U.S. 83 (1963); Jencks v. United States, 353 U.S. 
657 (1 95 7)." Attachment H to Appellate Exhibit XVI at paragraph 5(e). 

1 December 201 1 : Discovery Request to Compel Production of Evidence Article 32 
"The collateral investigations by the Department of State, the Federal Bureau of 
Investigation, the Defense Intelligence Agency, the Office of the National 
Counterintelligence Executive and the Central Intelligence Agency. The defense is 
entitled to receive any forensic results and investigative reports by any of the cooperating 
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agencies in this investigation. United States v. Williams* 50 M J. 436, 44 1 (C.AAP. 
1999); United States v. Bryan, 868F.2d 1032, 1036 (9*0. 1989); United States v. 
Brooks, 966 F.2d 1500, 1503 (1992); Article 46, Uniform Code of Military Justice 
(UCMJ). The government responded that it t( has no knowledge of any Brady orJencks 
material ... [and] has provided all forensic results and investigative reports requested 
that are in its possession and that the United States has authority to disclose. rm 
Attachment J to Appellate Exhibit XVI at paragraph 7(d)(iv). 

'The Department of State damage assessment review conducted by its task force of over 
120 individuals. This task force reviewed each released diplomatic cable. See Appendix 
G. The goverrvnent responded that it "has no knowledge of any Brady or Jencks 
material ... [and] does not presently have the authority to disclose damage assessmetits, 
if any, cited by the defense and will make a determination whether to provide the 
information if and when it becomes available. Id. At paragraph 7(d)(vi). 

"This is a news story by Reuters indicating the State Department representatives testified 
before a congressional hearing on the release of diplomatic cables. According to the 
news accounts, the State Department official told Congress that they the impact of the 
releases were embarrassing but not damaging." Appendix G to Attachment J to 
Appellate Exhibit XVI. 

20 January 20 12: Discovery request: "Does the Government possess any report, damage 
assessment, or recommendation by the Department of State concerning the alleged leaks 
in this case? If yes, please indicate why these items have not been provided to the 
Defense. If no, please indicate why the Government has failed to secure these items." 
Attachment L to Appellate Exhibit XVI at paragraph 3(e). 

Other Relevant Facts 

1 0 March 20 1 1 : Ambassador Kennedy testifies to Congress about the existence of a 
Chiefs of Mission review, WikiLeaks Working Group, Mitigation Team, and the DOS 
report to Congress. See Attachment B. 

2 December 20 1 1 : the Defense submitted its witness list to the Article 3 2 Investigating 
Officer, naming Ambassador Patrick Kennedy as witnesses. See Court's Ruling 
Appellate Exhibit XXXIII. 

14 December 201 1 : the IO determined that Mr. Kennedy was not reasonably available. 

Id, 

20 January 201 2: the Defense filed with the Government a Discovery Request wherein it 
asked for complete contact information for Ambassador Patrick Kennedy. Id. 

23 January 20 12: the Defense filed a request for an oral deposition of Mr. Kennedy with 
the General Court-Martial Convening Authority. Id. 

27 January 20 12: the Government responded that it would not provide contact 
information for Mr. Kennedy because he was not a Government witness, but if he later 
became a Government witness they would provide access. Id. 
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1 February 2012: the Defense requested contact information for Ambassador Patrick 
Kennedy in order to explore calling Mr. Kennedy as a Defense witness. The Government 
indicated it would provide contact information for Mr. Kennedy. Id. 

1 February 201 2: the GCMCA denied the Defense's request to order a deposition of Mr. 
Kennedy. Id. 

16 February 2012: the Defense filed its Motion to Compel a deposition of Mr. Kennedy; 
the Defense also filed Motion to Compel Discovery #1, seeking inter alia, damage 
assessments by the Department of State. See Appellate Exhibits VII and VIII. 

28 February 201 2: the Defense renewed its request for contact information for Mr. 
Kennedy. See Attachment A to Appellate Exhibit XXV. 

29 February 201 2: the Government indicated that the Defense would have to submit a 
Touhy request in order to speak with Mr. Kennedy. The Government asserted that it first 
became aware of the possible Touhy issue earlier that very week. See Attachment C to 
Appellate Exhibit XXV. 

13 March 2012: the Defense filed its Reply to the Government's Response to the 
Defense's Motion to Compel a deposition of Mr. Kennedy; the Defense also filed a Reply 
to the Government's Response to Motion to Compel Discovery. See Appellate Exhibits 
XXV and XXVI. 

15-16 March 2012: Court considers the Defense's Motion to Compel Discovery and 
Depositions. 

16 March 2012: Court issues its Ruling on Defense Motion to Compel Depositions. The 
Court denied the Defense's request to compel a deposition of Mr. Kennedy. The Court 
determined that the Government has not impeded the Defense's access to Mr. Kennedy 
and that the Government has volunteered to assist the Defense in coordinating interviews 
and an in any applicable Touhy process. The Court also determined that there was no 
evidence that Mr. Kennedy would not be available for trial. See Appellate Exhibit 
XXXIII. 

23 March 20 1 2: The Court issued its Ruling on the Defense Motion to Compel 
Discovery. See Appellate Exhibit XXXVI. The Court held that the Government had a 
due diligence duty to search for evidence that is favorable to the Defense and material to 
guilt or punishment. This included a due diligence duty to search any damage assessment 
pertaining to the alleged leaks in this case made by the DOS. The Court ordered the 
Government to notify the Court NLT 20 April 20 12 whether any forensic results or 
investigative files relevant to this case existed within the DOS. Finally, the Court ordered 
the Government to immediately begin the process of producing the damage assessment 
from the DOS. Id. 

23 March 201 2: the Defense submits its Touhy request by Fed-Ex to the DOS and 
emailed a copy of the request to the Government listing Mr. Kennedy as the DOS witness 
and specifically discussing the Chiefs of Mission review, WikiLeaks Working Group, 
Mitigation Team, and DOS reporting to Congress. See Attachment C. 
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26 March 2012: The Government sought clarification based upon the Court's 23 March 
Order. The Government stated that the DOS had not completed a damage assessment. 
The Government also stated "... although the Department has monitored and continues to 
monitor the impact of the release of the cables discussed in Under Secretary's Kennedy's 
declaration in this case, the Department has not finalized an assessment of the damage to 
date, or over a shorter interim period of time. The Department only has a working draft 
that is not complete." The Government also acknowledged that it was "aware of 
investigative files maintained by the FBI and DOS." See Attachment B. 

27 March 2012: the Defense sent to the Government and Court the statement by Mr. 
Kennedy before the Senate Committee on Homeland Security and Governmental Affairs. 
The email discussed in detail the Chiefs of Mission review, WikiLeaks Working Group, 
Mitigation Team, and DOS reporting to Congress. The Defense maintained that is issue 
was not whether there is a "completed" damage assessment, but whether the DOS had 
done what Mr. Kennedy testified to at the Senate hearing. The Defense stated that all of 
this information should be produced to the Defense under paragraphs 4-6 of the Court's 
23 March 20 12 Ruling. Id. 

28 March 20 12: the Government sent an email to the Court and Defense stated that it 
disagreed with the Defense's interpretation of Mr. Kennedy's statement. The 
Government requested an opportunity to discuss the issue at an 802 conference that day. 
See Attachment D. 

28 March 20 12: the Court conducted a telephonic 802 session with the parties. The 
Court indicated that the Government would need to either produce what the DOS had, or 
produce a witnesses to testify regarding the DOS's efforts. 

9 April 20 12: the Government stated that they had been notified that the legal advisor to 
the DOS had received the Defense's Touhy request. See Attachment E. 

9 April 20 12: the Defense asked if the DOS had done anything on the request since it 
had been two weeks since the Defense Fed-Ex'd the request to the DOS. Id. 

13 April 2012: the Defense requested the Government to provide it with an update on the 
Touhy request for Mr. Kennedy. Id. 

16 April 20 12: the Government stated that the DOS was processing the Defense's Touhy 
request and might have an answer by the end of the week. Id. 

1 7 April 20 12: the Court sent an email to the parties requesting that the Government 
advise the Court as to the State Department representative would be available for the 1 7 
April Article 39(a). See Attachment F. 

20 April 20 12: the Government provided notice to the Court and the Defense that the 
DOS had forensic results and investigative files. The Government represented that it had 
reviewed this information for evidence that was favorable to the accused and material to 
either guilt or punishment. The Government also represented that "prior to the Court's 
order, the United States produced this information to the defense." See Appellate Exhibit 
LVI. 
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20 April 20 12: The Government sent an email to the parties indicating that the DOS 
witness was no longer needed since the DOS would authorize the Government to submit, 
in camera and ex parte, the classified draft assessment along with an explanation of the 
draft, for the Court' s review. The Government maintained that "the draft damage 
assessment was not discoverable under RCM 701(a)(6) or Brady because it was a mere 
draft/' See Attachment F. 

1 1 May 2012: the Court issued its Ruling Granting the Government's Motion to 
Reconsider the Court's ruling of 23 March 20 12 with respectto the DOS Damage 
Assessment. Having reconsidered the ruling, the Court found that the fact that the DOS 
Damage Assessment is a draft does not make the draft speculative or not discoverable 
under RCM 701 . As such, the Court order the Government to comply with the 23 March 
2012 Ruling. See Court Ruling 1 1 May 2012, 

1 5 May 20 12: the Defense requested if the Government had any update on the Touhy 
request for Mr. Kennedy. See Attachment E. 

1 5 May 20 12: the Government stated that had made an inquiry this morning and should 
be hearing back from the DOS in the next day or two. The Government had not provided 
any further update on the Touhy request Id. 



ARGUMENT 

A. The Government's Lack of Due Diligence With Respect to the Department of State 

5. The Government makes a big production in its Response to Supplement to Defense Motion to 
Compel Discovery #2 [Government Response to Supplement] that "until recently, the defense 
has not requested any information from, yet alone reference [sic], the Chiefs of Mission, 

Wiki Leaks Working Group, Mitigation Team or the DoS Reporting to Congress." Government 
Response to Supplement, p. 2. It states that "neither the pre-referral discovery requests nor the 
Defense Motion to Compel Discovery makes such a request" Id. It further states that it disputes 
paragraph 6 "insofar as the defense stated that it made discovery requests for "the Chiefs of 
Mission, Wiki Leaks Working Group, Mitigation Team or the DoS Reporting to Congress." Id. 
In footnote 2, it states again, "until 10 May 2012, the defense made no request for [these items]. 
... The prosecution has repeatedly stated its position that the requests are not specific to inform a 
search." Id. As if its position was not clear, the Government states once again, the "defense had 
not requested this information with specificity until three weeks ago " Id at p. 3. The 
Government's submissions suggest that it was only just now learning that the Department of 
State had information related to the Chiefs of Mission, Wiki Leaks Working Group, Mitigation 
Team or the DoS Reporting to Congress. Nothing could be further from the truth. 

6. By its own admission, Patrick Kennedy testified before Congress as to the existence of the 
Chiefs of Mission, WikiLeaks Working Group, Mitigation Team and the DoS Reporting to 
Congress on 10 March 201 L See Government Response to Supplement, p. 1 . Accordingly, the 
Government had notice 1 5 months ago that there were documents within the Department of State 
that could contain Brady material. 
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7. Moreover, as the above timeline reveals, the parties have been litigating about this very issue 
for months. The timeline shows: 

• There have been six pre-referral discovery requests for material within the Department of 
State with respect to the alleged leaks; 

• The Defense moved to compel Department of State damage assessments at the Article 32 
hearing; 

• The Defense moved to compel damage assessments, forensic results and investigative 
files from the Department of State in the Motion to Compel Discovery #1; 

• The Government has knowledge that the Defense has been seeking to depose Mr. Patrick 
Kennedy about for approximately 8 months; 

• The Defense's Touhy request on 23 March 2012, which a copy was provided to the Court 
and Government counsel, referenced the Chiefs of Mission, WikiLeaks Working Group, 
Mitigation Team and the DoS Reporting to Congress; and 

• The Defense submitted Mr. Kennedy's declaration (regarding the Chiefs of Mission, 
WikiLeaks Working Group, Mitigation Team and the DoS Reporting to Congress) to the 
Court on 27 March 2012. 

8. One must also not forget the context in which all these battles were fought. The Government 
refused to acknowledge what the Department of State had and did not have in terms of 
documentation with respect to the leaks (in fact, the Government referred to the Department of 
State damage assessment as "alleged"). For instance, in its Response to the Defense Motion to 
Compel #1, it stated "The United States disputes any allegation, including those relating to 
whether, when, and to what extent select agencies, departments and organizations reviewed the 
compromised information, supported by unofficial public statements." Appellate Exhibit XVI, 
p. 1 . The Defense then proffered publicly available documents referring to the Chiefs of 
Mission, WikiLeaks Working Group, Mitigation Team and the DoS Reporting to Congress to 
prove to the Court that the Department of State, a closely aligned agency, had information that 
was clearly relevant to the charged offenses. For the Government to imply that it was not "on 
notice" of material within the Department of State because the Defense had not made a request 
for this specific material is unbelievable. 

9. Toward the end of the Government Response to Supplement, it states in passing, that "[t]he 
prosecution agrees with the defense that the prosecution already bore this obligation [to search 
the files of Chiefs of Mission, WikiLeaks Working Group, Mitigation Team and the DoS 
Reporting to Congress] (i.e., files of closely aligned agencies under Williams ." Id. p. 5. If the 
Government agrees that it was already obligated to search these files under Brady /Williams, why 
are there no less than five references in its submission to the fact that the Defense did not file a 
formal discovery request for this particular information? Such a request is entirely superfluous 
given the Government's: a) actual knowledge that these documents exist, and; b) the 
Government's existing obligations under Brady to search these documents. 1 



1 The Government states that the "Supplement itself confirms the defense's ultimate objective in questioning the 
DoS witness where the defense proffers that it will ask the witness 4 in what form' any documents are in; namely, to 
later formulate discovery requests." Government Response to Supplement, p. 1 . The Government's position makes 
no sense. The Defense has already submitted no less than nine discovery requests (including motions to compel) for 
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1 0. The Defense's latest discovery request for Brady from the files of Chiefs of Mission, 
WikiLeaks Working Group, Mitigation Team and the DoS Reporting to Congress did not trigger 
the Government's Brady obligation. The obligation already existed once it had knowledge 
(constructive or actual) that such files existed within the Department of State. At the very latest, 
the Government's Brady obligation to search through these files crystallized in March 2011, 
when Ambassador Kennedy made his public declaration. Since then, 1 5 months have elapsed 
and the Government has not yet received, much yet reviewed, these files. See Government 
Response to Supplement, p. 2 ("the prosecution intends to review all [DOS] documents for 
Brady.."); p. 3 ("the DoS is currently working to provide all responsive files, including any 
information from the groups listed above"). The fact that the Department of State "chose to 
prioritize the production of the damage assessment" is irrelevant. See Government Response to 
Supplement, p. 3. The Department of State does not bear Brady obligations, the Government 
does. While the Department of State is a large organization and obtaining Brady and other 
discoverable material may be "challenging [and] time-consuming," there is no excuse - and can 
be no excuse - for letting over two years go by since placing PFC Manning in pre-trial 
confinement without reviewing Department of State documents for Brady. Government 
Response to Supplement, p. 5. 

1 1 . There is no reason why production and review of Chiefs of Mission, WikiLeaks Working 
Group, Mitigation Team and the DoS Reporting to Congress could not have been accomplished 
simultaneously with the production of the Department of State damage assessment (though the 
Defense submits that such a review and production should already have occurred, at the latest, in 
the March 201 1 timeframe when Ambassador Kennedy made his statements). In other words, 
the production of the Department of State damage assessment and the review/production of other 
Department of State files (including, but not limited to, those four referenced files) are not 
mutually exclusive. 

12. As if to justify its failure to review Department of State files for Brady at this late date, the 
Government points out that "as of 1 8 May 20 1 2, the DoS damage assessment has been available 
for defense counsel to inspect pursuant to the prosecution's filing." Government Response to 
Supplement, p. 5. The Government's statement is only a half-truth. The Government has 
imposed arbitrary limitations upon the Defense's access to the Department of State damage 
assessment. In particular, the Defense must give the Government at least four duty days' notice 
in order to access the damage assessment. This would mean that the earliest the Defense could 
have accessed the damage assessment was 25 May 201 2 (one week ago). The Government also 
imposed another limitation on the Defense's access: Defense counsel could only access the 
document in the presence of its security experts. Thus, access involves coordinating with the 
Government and its own experts, who have many other responsibilities. During the telephonic 
802 conference, the Defense raised the issue of the restrictions placed upon access. In particular, 
the Defense stated that it was difficult to coordinate with Defense experts to be present because 



information from the Department of State. If the Government provides this information, as it is required to do, there 
is no need for "later discovery requests." 

2 The Defense submits that the obligation may have actually crystallized much earlier. By its own admission, the 
Government and the Department of State are closely aligned and share a close working relationship. It has a duty to 
inform itself, therefore, of files within the Department of State which might contain Brady material. If the 
Mitigation Team, Working Group, etc. were assembled (as the Defense suspects) in the immediate aftermath of the 
leaks, the Government bore an obligation to search these files earlier than March 201 1 . 
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the experts' command was tasking them to do duties that took them out of the D.C. area. The 
Defense followed -up with MAJ Fein on this issue, providing him with a Memo for the 
Convening Authority which confirmed for the experts (and their command) that their first 
priority was this case. On 1 June 201 0, the Government - rather than making it easier for the 
Defense to access the Department of State damage assessment, made it harder. The Government 
is now stating that the Defense must submit a formal request through the convening authority to 
re-approve the appointment of the Defense experts. The convening authority would then have 
the ability to either approve or disapprove the necessity for these experts. See Attachment G. 

13. The bottom line is that the Government is closely aligned with the Department of State. It 
had knowledge at the very latest, in March 201 1 - that the Department of State had created the 
Chiefs of Mission review, WikiLeaks Working Group, Mitigation Team and that the Department 
of State had reported to Congress. It likely knew about these things much earlier. It had a duty 
in early 20 1 1 , not in mid-20 1 2, to arrange for a review of these files as part of its Brady 
obligations. Instead, it willfully chose to ignore its Brady obligations and, even worse yet, 
obftiscate for the Defense and the Court what materials the Department of State had and didn't 
have. The Government's utter lack of diligence with respect to the Department of State is 
emblematic of its "diligent Brady search" in other closely aligned agencies. 



B. Additional Facts In Support of the Defense s Request for a Due Diligence Statement 

14. The Government raises new issues in its latest submission that further bolster the Defense's 
argument that the Court should order a due diligence accounting. 

15. First, the Government states that "the prosecution continues to search [] DIA, DISA, 
CENTCOM, and SOUTHCOM files for Brady and RCM 70 1(a)(6) material." Government 
Response to Supplement, p. 5. Again, this is a startling admission. These are the military's own 
files. Why hasn't the Government already searched its own files? Over two years have elapsed 
since the beginning of the case, trial is three months away, and the Government "continues to 
search" its own files? Much like the HQDA memo, if the Government has not already 
performed a Brady search in respect of files in its own backyard, it cannot be trusted to have 
diligently searched the files of other organizations. The Defense believes that there are only two 
possible explanations for this utter lack of diligence: a) the Government has not yet, after two 
years, searched its own files for some inexplicable reason; b) the Government already searched 
its own files using the wrong Brady standard; now that the Court clarified for the Government 
what is Brady obligations entail, the Government is going back and secretly doing the "re- 
review" that the Defense said was necessary. 3 Either way, the Government's conduct is 
inexcusable. 

16. Second, the Government casually mentions that it "discovered that the FBI conducted an 
impact statement, outside of the FBI law enforcement file, for which the prosecution intends to 
file an ex parte motion under MRE 505(g)(2)." Government Response to Supplement, p. 4. 
What does the Government mean that it "discovered" that the FBI conducted an impact 
statement? The Government and the FBI engaged in a joint investigation of the accused and are 



3 See Appellate Exhibit XXXI. 
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closely aligned. The Defense has repeatedly asked for documents from the FBI; moreover, the 
Government has a duty to turn over Brady even in the absence of a Defense Request. See 
Government Response to Supplement, p. 6 ("The prosecution shall, and will, disclose Brady ... 
even in the absence of a defense request."). 

1 7. On 20 January 2012, the Defense made the following discovery request: "Does the 
Government possess any report, damage assessment, or recommendation as a result of any joint 
investigation with the Federal Bureau of Investigation (FBI) or any other governmental agency 
concerning the alleged leaks in this case? If yes, please indicate why these items have not been 
provided to the Defense. If no, please indicate why the Government has failed to secure these 
items.'" See Attachment L to Appellate Exhibit VIII at paragraph 3(b). On 3 1 January 2012, the 
Government responded: *The United States will not provide the requested information. The 
defense has failed to provide any basis for its request. The United States will reconsider this 
request when provided with an authority that obligates the United States to provide the requested 
information" Attachment N to Appellate Exhibit VIII, paragraph 3(b). 

1 8. Apparently, despite the Defense's discovery request, the Government did not disclose the 
existence of the FBI impact statement in January. When was the impact statement prepared? 
Why is the Government only now "discovering" its existence, as if by happenstance, three 
months before trial? Presumably, the impact statement is something that has been in the works 
for a while. In other words, the FBI impact statement did not just magically appear out of thin 
air. Why has the Government not disclosed its existence to the Defense or to the Court? This 
latest revelation by the Government shows that the Court and the Defense are left completely in 
the dark about relevant documents that exist in closely aligned agencies until the Government 
decides, at its convenience, to confirm or reveal their existence. Further, the Government states 
that it intends to produce any Brady material "as soon as possible; however, the current case 
calendar outlines MRE 505 proceedings to take place a future date." Government Response to 
Supplement, p. 4. The subtext of this statement is that it will be months before the Defense gets 
access to the FBFs impact statement. 

19. Third, the Government again is trying to define its way out of conducting, and providing, 
Brady discovery. The Government apparently believes that the following request for documents 
from the Interagency Committee Review and the House of Representatives Oversight Committee 
is not a "specific" request under Williams: Government Response to Supplement, p. 4. 

Interagency Committee Review. The results of any investigation or review concerning 
the alleged leaks in this case by Mr. Russell Travers, National Security Staffs Senior 
Advisor for Information Access and Security Policy. Mr. Travers was tasked to lead a 
comprehensive effort to review the alleged leaks in this case. See Defense Discovery 
Request Dated 8 December 2010 and 1 3 October 201 1 within Appellate Exhibit VIII; 

House of Representatives Oversight Committee. The results of any inquiry and 
testimony taken by House of Representative Oversight Committee led by Representative 
Darrell Issa. The committee considered the alleged leaks in this case, the actions of 
Attorney General Eric Holder, and the investigation of PFC Bradley Manning. See 
Defense Discovery Request Dated 1 0 January 201 1 and 13 October 201 1 within 
Appellate Exhibit VIII 
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Government Response to Supplement, p. 4. Apparently, however, the following request for 
Brady from the President's Intelligence Advisory Board is a specific enough request: 

President's Intelligence Advisory Board. Any report or recommendation concerning 
the alleged leaks in this case by Chairman Chuck Hagel or any other member of the 
Intelligence Advisory Board. See Defense Discovery Request Dated 1 3 October 2011 
within Appellate Exhibit VIII; 

20. The Defense cannot, under any stretch of the imagination, understand how the Interagency 
Committee Review and the House of Representatives Oversight Committee request is not 
sufficiently specific, but the Presidents Intelligence Advisory Board is. The Government 
provides no authority to suggest that this is not a specific request under Williams. In United 
States v. TrigueroS) 69 MJ. 604 (Army Ct.Crim.App. 2010), the court found the following to be 
a specific request under Williams "copies of any and all records ... maintained by any health care 
provider, to include mental health care ... for any sessions with either Mrs. [JLC] or Mrs. 
[SCR]....". If the Trigueros request for "any and all records ... maintained by any health care 
provider [in respect of named individuals]" is a sufficiently specific request, then so too are 
requests for "The results of any investigation or review concerning the alleged leaks in this case 
by Mr. Russell Travers" or "The results of any inquiry and testimony taken by House of 
Representative Oversight Committee led by Representative Darrell Issa ." 

21 . The Government also states that the "defense has not provided a sufficient request for why 
Brady material ... exists in these alleged records." Government Response to Supplement, p. 5. 
There are two problems with this statement. First, the Government is back to playing hide-the- 
ball by referring to these as "alleged records." Id. It already tried this with the "alleged damage 
assessments" and that did not work. Second (and more importantly), the Defense does not need 
to make a proffer, above and beyond the specific request, as to why Brady material might exist in 
these records. It is obvious that investigations into the harm occasioned by the leaks might 
reveal that the leaks did no damage - i.e. classic Brady material. So, it appears that we are back 
to square one; the Government still does not understand Brady. 

22. Fourth, the Government continues to maintain that it is not closely aligned with ONCIX, 
despite the Court's ruling to the contrary. Government Response to Supplement, p. 5, The 
position is troubling, given the Brady/Williams requirement to search the files of closely aligned 
agencies. If the Government believes that ONCIX is not closely aligned, it must follow that it 
believes it does not need to conduct a Brady search of ONCIX's files. See id. at p. 5 ("The 
prosecution is not closely aligned under Williams with ONCIX ..."). In fact, the Government 
states "the prosecution has not been given access to review all ONCIX records " Id^ p. 5. Given 
this statement, the Defense has serious doubts as to whether the Government is complying with 
its Brady obligations with respect to ONCIX. 

23. Fifth, and probably the most troubling, is the Government's 1 1 th hour revelation that ONCIX 
has in fact produced a damage assessment, despite the Government's misrepresentations to the 
contrary. See also Defense Response to Government Notice to Court of ONCIX Damage 
Assessment. The Government represented to the Court on 2 1 March 2012 that "ONCIX has not 
produced any interim or final damage assessment in this matter." See Appellate Exhibit XXXVL 
As such, the Court did not address ONCIX in its 23 March 2012 ruling, other than to say that the 
Government needed to search ONCIX for investigative files, forensic results, and Brady. 
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24. On 24 May, 2012, MA J Fein wrote to the General Counsel at ONCIX, stating, "On March 
23, 2012, the Court ruled that the Department of State's draft damage assessment was 
discoverable, and did not ride on NCIX's draft" See Prosecution Notice to Court of 
Identification of NCIX Damage Assessment, attached Letter from MAJ Fein toTricia Wellman, 
May 24, 20 12 (emphasis added). The reason that the Court "did not rule on NCIX's draft" was 
because the Government represented to the Court that ONCIX did not possess a damage 
assessment, in either completed or draft form. MAJ Fein makes it look like this is simply an 
error on the Court 's part, stating "the "prosecution must notify the Court of the ... apparently 
inconsistency in the Court's order." To the extent that there is an "inconsistency" it is one which 
the Government created when it misrepresented to the Court on 21 March 2012 that ONCIX not 
have "any interim or final damage in this matter " 

25. The Government waited over two months to tell the Defense and the Court about the 
ONCIX interim damage assessment. Undoubtedly, it will justify its failure to inform the Court 
of the interim damage assessment by stating that it was filing a motion for reconsideration of the 
23 March 2012 ruling with respect to the Department of State damage assessment. The 
Government cannot use its own baseless motions for reconsideration - citing one case that is not 
on point from 1 963 - to justify its failure to correct its misrepresentation to the Court. The trial 
counsel owes a duty of candor to the Court. See Rule 3.3 AR 27-26. By holding on to this 
information for two months, the Government has breached it duty of candor to the Court, 
resulting in a further delay of discovery for the Defense. 



D. Suspending the Proceedings Pending a Due Diligence Statement is Necessary to 
Preserve PFC Manning's Right to a Fair Trial 

26. As indicated above, the Defense modifies its request for relief in that it requests that this 
Court temporarily suspend the proceedings while the Government is preparing a due diligence 
statement. The Defense would agree that this time period (which the Defense submits should be 
no longer than a few weeks) would not be attributable to the Defense or the Government for 
speedy trial purposes. 

27. To recap, the Defense is still waiting for Brady material and material discoverable under 
R.C.M. 701(a)(2) from at least the following organizations: 

a) Interagency Comm ittee Rev iew 

b) President's Intelligence Advisory Board 

c) House of Representatives Oversight Committee 

d) Chiefs of Mission review 

e) WikiLeaks Working Group 

f) "Mitigation Team" created by the Department of State 

g) Department of State's reporting to Congress 

h) Other DOS files 

i) DIA 
j) DISA 

k) CENTCOM and SOUTHCOM 
1) April 201 2 HQD A Memo 
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m) FBI generally; FBI Impact Statement 

n) DSS 

o) DOJ 

p) Government Agency 

q) ODNI 

r) ONCIX damage assessment; ONCIX generally 

s) 63 agencies and other organizations the Government has claimed to have contacted 

28. The volume of unproduced discovery is staggering given that the trial is scheduled for 
September, a mere 3 months from now. If the proceedings are not temporarily suspended (i.e. 
the trial schedule proceeds as planned despite the Defense not receiving discovery) the following 
motions will be impacted: 

1 . Witness Lists (22 June 201 2) - how can the Defense prepare a witness list when it has 
not seen discovery from over 20 different sources? [Note: the Witness List in turn 
impacts the Motion to Compel Experts and Witnesses (11 July 20 1 2)] 

2. M.R.E. 505(h)(1) Notice (22 June 201 2) - how can the Defense give M.R.E. 505 notice 
when it still hasn't received all the discovery from Motion to Compel #1? 

3. Motion to Compel Discovery #3 (22 June 2012) - if the Defense is still waiting for 
discovery from the Motion to Compel Discovery #1 and #2, how can the Defense file a 
motion to Compel Discovery #3? 

4. Pre-Authenticate and Pre-Admit Evidence (22 June 2012) - unlike the Government, the 
Defense will not have the discovery to pre-admit or pre-authenticate by 22 June 2012. 

5. Defense Notice of Plea and Forum (1 1 July 2012) - the discovery that the Defense 
received will enable the Defense to make informed decisions about plea and forum. 

6. Speedy Trial/Article 10 (27 July 2012) - the Defense believes that is should not be forced 
to file a speedy trial motion until all discovery is produced; since diligence is part and 
parcel of a speedy trial motion, that motion cannot be resolved until the underlying 
discovery process is complete. 

29. The Defense maintains that the Government's failures with respect to discovery have 
already impacted PFC Manning's right to a fair trial. The purpose of discovery is to enable the 
Defense to prepare its case. When the Defense is receiving discovery one month before trial 
(e.g. the "newly-discovered" ONCIX damage assessment; the FBI impact statement), there is no 
way that the Defense can adequately prepare its case. If the Government requires over two years 
to fulfill its "challenging" Brady obligations 4 (See Government Response to Supplement, p. 5), 
then surely the Defense requires some period of time longer than one month to integrate all the 
voluminous discovery into the case. The Defense submits that it should have, at a minimum, two 
to three months after all discovery is complete to prepare its case. The Government should not 
be able to circumvent its discovery obligations for two years, then dump discovery on the 
Defense last-minute, and expect that there will be a fair battle. Indeed, the Defense believes that 
this was the intention of the Government - to defeat its adversary by adopting untenable 
litigation positions designed to frustrate discovery. 5 



4 What is more "challenging" than a Brady search is to litigate a case without the benefit of Brmdy (and other) 
discovery. 

5 For instance: 
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30. As the Government is apt to point out, this is a complicated case involving a great deal of 
information. How can the Defense be expected, after it took the Government two years to collect 
this information, to read, process and integrate this information into its case (including 
identifying witnesses; developing questions for witnesses; determining how this information can 
be used in cross-examination; determining how this information can be used for impeachment 
purposes; determining which of elements of the 22 specifications can be attacked using this 
information, etc.). 6 To allow the Government over two years to perfect its case and to allow the 
Defense a matter of weeks is simply unfair. It is setting the accused up to be denied his right to a 
fair trial, and is setting Defense counsel up to Ineffective Assistance of Counsel claims. 

3 1 . Accordingly, the Defense believes that if we continue with the current trial schedule at this 
point, we will have a rush to failure. Things are slipping through the cracks; the Government is 
just now "discovering" new damage assessments; there is still a large volume of unproduced 
discovery. Accordingly, the Defense requests that this Court suspend the proceedings for two to 
three weeks, order the Government to account for its Brady obligations, and then resume the 
proceedings once that accounting is complete. 



a) Maintaining that Brady did not apply to punishment; 

b) Maintaining that R.C.M. 70 1 did not apply to classified discovery; 

c) Disputing the relevance of facially relevant items (such as damage assessments); 

d) Using the R.C.M. 703 standard, instead of the appropriate R.C.M. 701 standard; 

e) Referring to damage assessments as "alleged" to frustrate the Defense's access to them; 

f) Maintaining that the Department of State and ONCtX had not "completed" a damage assessment; 

g) Maintaining that it was il unaware" of forensic results and investigative files; 

h) Resisting production of the Department of State damage assessment under the "authority 1 * of Giles (which 
provided no legal support for its position); 

i) Despite understanding Defense discovery requests, defining "damage assessments" and "investigations" to 
avoid producing discovery. After instructing the Defense that it should not use the term "damage 
assessments" to refer to informal reviews of harm (instead, to use ''working papers"), to now refer to 
working papers as "damage assessments"; 

j) Insisting on a threshold of specificity for Brady requests that does not exist or some additional showing of 
relevance. 

The Court should bear in mind that much of this discovery will be classified, necessitating additional safeguards. 



Respectfully submitted, 




DAVID EDWARD COOMBS 
Civilian Defense Counsel 
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ATTACHMENT A 



David Coombs 



From: 

Sent: 

To: 

Cc 



Subject: 



(h) (ft) 



Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA 
Monday, April 16, 2012 5:31 PM 
David Coombs 

Morrow 

USA JFHQ NCR/MDW SJA; Overgaard. Angel M. CRT USA JFHQ-NCR/MDW SJA; Whyte, 
Jeffrey H. CPT USA JFHQ NCR/MDW SJA; VonEiten, Alexander S. 1LT USA JFHQ-NCR 
\MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 
RE: Hard Di ves {EnCase Forensic Images) 



David, 

As for trie forensic drives, CID will continue examining the drives as per the Court's order and we will provide the results 
by 20 April 2012. However, in an effort to save time and resources for all parties involved (defense, government 
computer experts, government classification experts), we can produce the forensic images of the drives, as per the 
defense's original request. The defense will be able to conduct any analysis/procedure it wishes with complete copies of 
the drives. 

We can wait until after 20 April 2012, however it will take more time after that to get those drives fully reviewed for 
security classification purposes, than merely the filenames. If the defense ultimately wants the forensic images and 
access to the files (as per the original motion and the renewed 

motion) sooner than later, the United States recommends the defense support this way forward, so we can divert CID 
resources from continuing to search for these programs and having to dedicate security experts to th e review of the 
lists, and just have all of them focus on the actual files. We are confident we will be able to have them reviewed and 
approved, absent some unusual issue, by IS May 2012. 

Following this email, I will send you responses to your questions from Friday. My previous email was intended to simply 
explain that I will provide you answers by COB today, for your questions you asked on Friday. 

v/r 

Ashden 



Original Message 

From; David Coombs 
Sent: Monday, April 16, 2012 5:02 PM 
To: Fein, Ashden MAI USA JFHQ-NCR/MDW SJA 

gg^^^^^^^^^^^^^^^^^^^^^^^mMorrow III, JoDean, CP J USA JFHQ-NCR/MDW SJA; 
Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonEiten, 
Alexander S. 1LT USA JFHQ-NCR\MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 
Subject: RE: Hard Drives (EnCase Forensic Images) 



Ashden, 

I guess I don't understand what you are saying. If you are doing the searches for unauthorized software, per the Court's 
order, you should have the results NLT 20 April. If you are also doing a search utilizing the method the Defense experts 
suggested, you should have those results NLT 20 April. So I would like the results of either search on or before 20 April. 
At that point, we can discuss whether you would also provide an EnCase copy to the Defense. 



Also, why can't you respond to any of the Defense's questions until Friday? 
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I would like to have the answers to the questions sooner rather than later, especially with respect to the following: 



1) With regards to the unclassified damage assessments provided in discovery, when did the Government receive these 
documents? 

2) Are there any more unclassified damages assessments in the Government's possession? 

3) Who is the Government bringing from the Department of State for the motions hearing? Can you provide this 
person's contact information? 



Best, 
David 



David E. Coombs, Esq. 

Law Office of David E. Coombs 

11 South Angel! Street, #317 

Providence, Rl 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



www.armycourtmartialdefense.com 



***Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 

person(s) or company named* If you are not the intended recipient, please notify the sender and delete all 
copies. Unauthorized disclosure, copying or use of this information may be unlawful and is prohibited.*** 



-—Original Message 

From: Fein, Ashden MAI USA J F HQ*NCR/MD W S JA [mailto:Ashden.Fein@jfhqncr.northcom.milJ 
Sent: Monday, April 16, 2012 4:49 PM 
To: David Coombs 

B2Bi^^^^^^^^^H^^^^^^^^^^^H ; Morrow CPT USA JFHQ-NCR/MDW SJA; 

Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonEKen, 

Alexander S. 1LT USA JFHQ-NCR\MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 

Subject: RE: Hard Drives (EnCase Forensic Images) 

Importance: High 



David, 



Thank you. We will coordinate the forensic experts travel; however we are confused by your email. In the defense 
renewal of the motion to compel discovery, you ask the Court to "order the Government to conduct searches on the 
relevant computers..,," After the initial review of the drives and understanding how much information will be required 
to be reviewed for classification, the United States is willing to perform exactly what the defense is requesting, with the 
addition of providing forensic images of the drives, as per the original request. It would be wholly less efficient for the 
defense and the United States to continue having our forensic experts conduct a cursory reviewof the drives and litigate 
this issue, when the government is willing to provide the defense the information you originally requested (assuming we 
obtain the proper approvals for any classified information). Please provide clarification. 



We will provide you answers to your questions on Friday and updates on other issues by COB today, 
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v/r 

Ashden 



Original Message 

From: David Coombs 
Sent: Monday, April 16, 2012 4:36 PM 
To: Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA 

Overgaard, Angel Ml CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonEiten, 
Alexander S, 1LT USA JFHQ-NCft\MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 
Subject: RE: Hard Drives (EnCase Forensic Images) 



I; Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA; 



Ashden, 



I would like for you to run the search per the court's order. Once we have the results of those searches, then I will give 
you my position on the option you propose. Additionally, J still need my forensic expert to travel this week to conduct 
needed forensic work, and I would likefor him to be present for the motions hearing. Lastly, please provide answers to 
the other questions that I sent to you last Friday. 



Best, 
David 



David E. Coombs, Esq. 

Law Office of David L Coombs 

11 South Angell Street, #317 

Providence, R! 02906 

Toll Free: 1*800-588^4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



(M ffi 



www.armycourtmartialdeferise.com 



***Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 

person(s) or company named. If you are not the intended recipient, please notify the sender and delete all 
copies. Unauthorized disclosure, copying or use of this information may be unlawful and is prohibited.*** 



>) (6) 



Original Message — 

From: Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA [maifto 
Sent: Monday, April 16, 2012 3:53 PM 
To: David Coombs 
Cc: 



Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA; 
Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonElten, 
Alexanders. 1LT USA JFHQ-NCR\MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 
Subject: Hard Drives (EnCase Forensic Images) 
Importance: High 



David, 
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After consultation with the government forensic experts, it appears that out of the 14 hard drives that were identified to 
be present in the TOC or SCiF, 

2 drives are completely inoperable, 7 drives are wiped, 4 drives have file structures present, and 1 drive is partially 
wiped. In total, only 5 drives have any information that could answer your request and ultimately the Court's order, 
dated 23 March 2012. 

Based on this information and in an effort to continue producing as much information in discovery as possible, 
regardless of classification, the United States is willing to producef orensic copies of the 5 drives to the defense, but only 
after receiving authorization from relevant OCAs, if classified information is identified on the drives. In order to make 
this happen, we will have our forensic experts continue their examination and then pass the information to the security 
experts to start a review. Our goal is to have the drives examined and approved for release by 18 May 2012, the Court's 
deadline for the other matters in the defense motion to compel. 

The United States does not acknowledge any of the defense's arguments or stated interpretation of the relevant 
authorities. The United States maintains that a complete search of these drives is not material to the preparation of the 
defense, regardless of their classification. 

Additionally, the United States has never maintained that the forensic computer exams will take an extended period, but 
rather it would takes weeks for the security experts to review the 14 hard drives for classified information and the 
prosecution to obtain needed approvals. Now knowing that only five drives are at issue (the fifth being partially wiped), 
this process should not be too onerous for our security experts and they should be able to complete everything, 
including obtaining approvals, if any, within the next 
30 days. 

Please let us know whether this is acceptable and we will notify the Court. 

Additionally, please let us know whether you stitl require your forensic experts to travel this week or next week for the 
motions hearing. 



v/r 

Ashden 
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David Coombs 



From; 

Sent: 

To: 



(b)(6) 



il> 



Cc: 

Subject: 



Fein, Ashden MAJ USA JFHQ NCR/MDW SJA 

Saturday, April 21, 2012 S:39 PM 

David Coombs; Overgaard, Angel M CPT USA JFHQ-NCR/MDW SJA; Morrow IH r 
JoDean, CPT USA JFHQ-NCR/MDW SJA; Whyte. Jeffrey H. CPT USA JFHQ-NCR/MDW 
SJA; VonElten, Alexander S. 1LT USA JFHQ-NCR\MDW SJA; Ford, Arthur D. CW2 USA 
JFHQ-NCR/MDW SJA 

Tooman, Joshua J CPT USARMY (US); Santiago, Melissa S CW2 USARMY (US); 



RE: Computers 



David, 

We will start working on obtaining approvals to turn the drives over. 

Additionally, we will ensure that the modified contract is sent out to the defense expert and CPT Tooman as the 
government representative. 

v/r 

Ashden 

— Original Message — 

Sent: Saturday, April 21, 2012 11:09 AM 

To: Fein, Ashden MAJ USA JFHQ NCR/MDW SJA; Overgaard, Angel M, CPT US A JFHQ-NCR/MDW SJA; Morrow 1(1, JoDean, 
CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonElten, Alexander S. 1LTUSA JFHQ- 
NCRVMDW SJA; Ford, John L CIV (US) 



(b) (6) 


1 







Subject: Computers 



Ashden, 



Please start the process of providing EnCase copies of the relevant hard drives to the Defense. Additionally, our experts 
did not receive a copy of the latest contract. 



Best, 
David 



David E. Coombs, Esq, 
Law Office of David E. Coombs 
11 South Angell Street, #317 
Providence, Ri 02906 



I 



Toll Free: 1-800-588-4156 

Local: (SOS) 689-4616 
Fax: (508) 689-9282 

< mailtQ:coombs@arnnvcQurtmartialdefensexQm > 

www.armycQurtmartialdefense.com <httD:/./www,arrr>vcourtmartialdefensexom/> 



***Conf identiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 

person(s) or company named. If you are not the intended recipient, please notify the sender and delete afl copies. 
Unauthorized disclosure, copying or use of this information may he unlawful and is prohibited.*** 
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David Coombs 



From: Fein, Ashden MAJ USA JFHQ NCR/MDW SJA [j^^ § ■ 

Sent: Tuesday, May 29. 2012 10:05 AM 

To: David Coombs; Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Morrow m 

JoDean, CPT USA JFHQ-NCR/MDW SJA; Wftyte, Jeffrey H. CPT USA JFHQ-NCR/MDW 
SJA; von flten, Alexander S. CPT USA JFHQ-NCR\MDW SJA; Hurley, Thomas F MAJ 
USARMY (US); Tooman, Joshua J CPT USARMY (US); Santiago, Melissa S CW2 USARMY 
(US); Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 

Subject: RE: Reciprocal Discoveiy 



David, 

We expect to have approval to turn the drives over by the end of this week. 
We have copies ready to deliver to Fort Myer for your experts. 

v/r 

Ashden 

Original Message-— 

David Coombs 
Sent: Tuesday, May 29, 2012 9:59AM 

To: £ein ( Ashden MAJ USA JFHQ-NCR/MDW SJA; Overgaard. Angel M. CPT USA JFHQ-NCR/MDW SJA; Morrow HI, JoDean, 
CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; von £lten, Alexander S. CPT USA JFHQ- 
NCR\MDW SJA; Hurley, Thomas F MAJ USARMY [US); 'Tooman, Joshua J CPT USARMY (US)'; 'Santiago, Melissa S CW2 
USARMY (US)'; Ford, Arthur D, CW2 US A JFHQ-NCR/MDW SJA 
Subject: RE: Reciprocal Discovery 

Ashden, 

Thank you. Also, I just wanted to follow-up on the 4 computer hard drives. 

In a previous email, you indicated that the Defense would likely have these by 18 May. That was almost two weeks ago. 
Do you have an update on when the Defense will get access to the hard drive? 

Best, 
David 

David E. Coombs, Esq, 

Law Office of David E. Coombs 

11 South Angell Street, #317 

Providence, Rl 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



b) (6) 



www,arrnycourtrnart ialdefense.com 



***Conf identiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 



ATTACHMENT B 



David Coombs 



From: 

Sent: 

To: 

Cc: 




Subject: 
Attachments: 



RE: Government Clarification Request Re: Dept. of State 
TestimonyKennedy20110310.pdf 



Ma'am, 



My previous attempt to send this email may not have gotten through due to the word WL being in the body of the 
message. I have now made the needed changes to the my original message the starts below: 

With regards to the Department of State damage assessments, the Defense requests that the Court review the 
statement by Ambassador Kennedy before the Senate Committee on Homeland Security and Governmental 
Affairs. Ambassador Kennedy clearly states that the DOS has done damage assessments. Specifically, within his 
testimony. Ambassador Kennedy notes the following: 

1) When DoD material was leaked in July 2010, the DOS worked with DoD to identify any alleged State Department 
material that was in WL's possession; 

2) The Department of State immediately asked Chiefs of Mission (Ambassador) at affected posts to review any 
purported State material in the release and provide an assessment, as well as a summary of the overall effect the WL 
refease could have on relations with the host country; 

3) ,f On November 28, 2010, the State Department took the following actions: 1} Established a 24/7 WL Working Group 
composed of senior officials from throughout the Department, notably our regional bureaus; 2) Created a group to 
review potential risks to individuals; and 3) Suspended SIPRNet access to NCD." 

4) The Department of State also created a Mitigation Team to address the policy, legal, security, counterintelligence, 
and information assurance issues presented by the release of these documents 

5) The Department of State convened two separate briefings for members of both the House of Representatives and 
the Senate within days (December 2, 2010) of the first disclosure by WL and appeared twice before the House 
Permanent Select Committee on Intelligence (December 7 and 9, 2010). 

It is important to note that following the briefings referenced in paragraph 5, officials who attended those briefings were 
quoted by Reuters as stating that "the administration felt compelled to say publicly that the revelations had seriously 
damaged American interests in order to bolster legal efforts to shut down the WL websites and bring charges against the 
leakers." The same congressional official stated "we were told the impact of the WL revelations was embarrassing but 
not damaging." 



The issue is not whether there is a "completed" damage assessment, but whether the Department of State has done 
what Ambassador Kennedy testified to at the Senate hearing. If so, all this material should be produced in accordance 
with paragraphs 4-6 of the Court's Order. 

v/r 
David 

David E. Coombs, Esq. 

Law Office of David E, Coombs 

1 1 South Angell Street, #317 

Providence, R\ 02906 

Toll Free; 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689 9282 



www.armvcourtmartiaidefense.com 

*** Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-dient 

inf ormation and is intended for the person(s) or company named. If you are not the intended recipient, please notify 

the sender and delete all copies. Unauthorized disclosure, copying or use of this information may be unlawful and is 

prohibited.*** 



Original Message 

From: Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA {mailto:Ashden,Fein^ifhQncr.northcQFr>.mill 
Sent: Monday, March 26, 2012 9:31 PM 
To: Lind, Denise R COLUSARMY (US) 

Cc: David Coombs; Matthew kemkes; Bouchard, Paul R CPT USARMY (US); Santiago, Melissa S CW2 USARMY (US); 
Williams, Patricia CIV JFHQ-NCR/MDW SJA; Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA; Overgaard, Angel M. CPT 
USAJFHQ NCR/MDW5JA; Whyte # Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW 
SJA; Prather, Jay R CIV (US); Williams, Patricia CIV JFHQ-NCR/MDW SJA 
Subject: RE: Rulings: Motion to Compel Discovery; Amicus Curiae Filings (UNCLASSIFIED) 

Ma*am, 

In reference to the motion to compel discovery, the prosecution is confused by the Court's analysis in paragraph 2 on 
Page 10 and the ultimate order based on that analysis. As stated on/in the record, the Department of State has not 
completed a damage assessment. Furthermore, although the Department has monitored and continues to monitor the 
impact of the release of the cables discussed in Under Secretary's Kennedy's declaration in this case, the Department 
has not finalized an assessment of the damage to date, or over a shorter interim period of time. The Department only 
has a working draft that is not complete, and based on the document being a working draft, the Department has not 
authorized its release to any US Government agency, including the prosecution. The Court's analysis seems to group the 
completed assessment by the CIA's WTF with the Department's working draft. Based on no assessment or interim 
report existing, the prosecution is not clear with what the Court is ordering us to produce to the defense or for an in 
camera review. 

Finally, to clarify any misunderstanding resulting from paragraph 8 on page 11, the prosecution is (was) aware of 
investigative files maintained by the FBI and DOS. Prior to referral, the prosecution produced the Diplomatic Security 
Services (investigative organization of DOS) documents, and immediately after the protective order was ordered the 
prosecution produced the approved documents from the classified FBI file, There are additional documents the 
prosecution is seeking approval to produce from the FBI and we have been working to obtain those approvals since 



2 



referral. The prosecution is unclear whether the Court intended to create a broad discovery order for material outside 
military authorities (encompassing material we have already 
produced) or a specific order forthat material. 

Thank you. 
V/r 

MA J Fein 



Original Message 

Prom: Lind, Denise R COL US ARMY 1<V BH^H^^H 
Sent: Friday, March 23, 2012 6:30 PM 
To: David Coombs 

Cc: Matthew kemkes; Bouchard, Paul RCPT USARMY (US); Santiago, Melissa S CW2 USARMY (US); Williams, Patricia CIV 
JFHQ-NCR/MDW SJ A; Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA; Overgaard, Angel M. CPT USA JFHQ-NCR/MDW 
SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA; 
H2Ej2^HIHIH ; Prather, Jay R QV (US); Williams, Patricia CIV JFHQ-NCR/MDW SJA; Fein, Ashden MAJ USA 
JFHQ-NCR/MDW SJA 

Subject: Rulings: Motion to Compel Discovery; Amicus Curiae Filings 
(UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Counsel, 

Attached are rulings re: Motion to Compel Discovery; Amicus Curiae Filings, 



Ms. Williams please add as next AE in line. 
D 

Denise R. Lind 
COL, J A 

Chief Judge, 1st Judicial Circuit 



Classification: UNCLASSIFIED 
Caveats: NONE 



3 



David Coombs 



From: 

Sent 

To: 

Subject: 
Attachments; 



David Coombs 
Wednesday, March 



)) (6) 



AM( 



Government Clarification Request Re; Dept. of State 
TestimonyKennedy20110310.pdf 



Ashden, 

Below is the email, along with attachment, that I sent yesterday. 

Best, 
David 

David E. Coombs, Esq. 

Law QfTice of David E. Coombs 

li South AngeIlStreet,#317 

Providence, R I 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 

www.armvcQurtmartialdefensc.com 



* * * Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
inf ormation and is intended for the person(s) or company named. Ifyouarenotthe intended recipient, please 
notify the sender and delete all copies. Unauthorized disclosure, copying or use of this information may be 
unlawful and is prohibited *** 

Coombs J 
Sent: Tuesday, March 27, 2012 9:28 PM 
To: 'Lind, Denise R COL USARMY (US) 1 

Ccr 'Matthew kemkes'; 'Bouchard, Paul R CPT USARMY (US) 1 ; 'Santiago, Melissa S CW2 USARMY (US)'; 'Williams, Patricia 
CIV JFHQ-NCR/MDW SJA'; 'Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA*; 'Overgaard, Angel M CPT USA JFHQ- 
NCR/MOW SJA'; 'Whyte, Jeffrey K CPT USA JFHQ-NCR/MDW SJA'; 'Fo rd, Arthur D. CW2 USA JFHQ-NCR/M DW SJA 1 ; 
'Prattler, Jay R OV (US) 1 ; 'Williams, Patrida CV JFhQ-NCR/MDW SJA 1 ; BHHH^^^HIHHH 

Subject: Government Clarification Request Re: Dept. of State 

Ma'am, 

With regards to the Department of State damage assessments, the Defense requests that the Court review the 
statement by Ambassador Kennedy before the Senate Committee on Homeland Security and Governmental 
Affairs. Ambassador Kennedy clearly states that the DOS has done damage assessments. Specifically, within his 
testimony. Ambassador Kennedy notes the following: 

1) When DoD material was leaked in July 2010, the DOS worked with DoD to identify any alleged State Department 
material that was in WikiLeaks' possession; 



l 



2) The Department of State immediately asked Chiefs of Mission (Ambassador) at affected posts to review any 
purported State material in the release and provide an assessment, as well as a summary of the overall effect the 
WikiLeaks release could have on relations with the host country; 

3) "On November 28, 2010, the State Department took the following actions; 1) Established a 24/7 WikiLeaks Working 
Group composed of senior officials from throughout the Department, notably our regional bureaus; 2) Created a group 
to review potential risks to individuals; and 3) Suspended SIPRNet access to NCD." 

4 ) The Department of State also created a Mitigation Team to address the policy, legal, security, counterintelligence, 
and information assurance issues presented by the release of these documents 

5) The Department of State convened two separate briefings for members of both the House of Representatives and 
the Senate within days (December 2 t 2010) of the first disclosure by WikiLeaks and appeared twice before the House 
Permanent Select Committee on Intelligence (December 7 and 9, 2010). 

It is important to note that following the briefings referenced in paragraph 5, officials who attended those briefings were 
quoted by Reuters as stating that "the administration felt compelled to say publicly that the revelations had seriously 
damaged American interests in order to bolster legal efforts to shut down the WikiLeaks websites and bring charges 
against the leakers " The same congressional official stated "we were told the impact of the WikiLeaks revelations was 
embarrassing but not damaging/' 

The issue is not whether there is a "completed" damage assessment, but whether the Department of State has done 
what Ambassador Kennedy testified to at the Senate hearing. If so, all this material should be either produced in 
accordance with paragraphs 4-6 of the Court's Order. 

v/r 
David 

David E. Coombs, Esq. 

Law Office of David E. Coombs 

1 1 South Angell Street, #317 

Providence, Rl 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



www.armycourtmartialdefense.com 



***Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the person(s) or company named. If you are not the intended recipient, please notify 
the sender and delete all copies. Unauthorized disclosure, copying or use of this information may be unlawful and is 
prohibited.*** 



Original Message — 

From: Fein, Ashden MAJ USA JFHQ-NCR/MDW SJAg^fg^^^^^^^^^^^^^^g 

Sent; Monday, March 26, 2012 9:31 PM 
To: Lind, Denise R COL USARMY (US) 

Cc: David Coombs; Matthew kemkes; Bouchard, Paul R CPT USARMY (US); Santiago, Melissa SCW2 USARMY (US); 
Williams, Patricia CIV JFHQ-NCR/MDW SJA; Morrow III JoDean, CPTUSA JFHQ-NCR/MDW SJA; Overgaard, Angef M. CPT 
USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H, CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW 
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SJA;Prather, JayR CIV (US); Williams, Patricia CIV JFHQ-NCR/MDW SJA 

Subject: RE: Rulings: Motion to Compel Discovery; Amicus Curiae Filings (UNCLASSIFIED) 

Ma'am, 

In reference to the motion to compel discovery, the prosecution is confused by the Court s analysis in paragraph 2 on 
Page 10 and the ultimate order based on that analysis. As stated on/in the record, the Department of State has not 
completed a damage assessment. Furthermore, although the Department has monitored and continues to monitor the 
impact of the release of the cables discussed in Under Secretary's Kennedy's declaration in this case, the Department 
has not finalized an assessment of the damage to date, or over a shorter interim period of time. The Department only 
has a working draft that is not complete, and based on the document being a working draft, the Department has not 
authorized its release to any US Government agency, including the prosecution. The Courts analysis seems to group the 
completed assessment by the CIA's WTF with the Department's working draft. Based on no assessment or interim 
report existing, the prosecution is not clear with what the Court is ordering us to produce to the defense or for an in 
camera review. 

Finally, to clarify any misunderstanding resulting from paragraph 8 on page 11, the prosecution is (was) aware of 
investigative files maintained by the FBI and DOS. Prior to referral, the prosecution produced the Diplomatic Security 
Services (investigative organization of DOS) documents, and immediately after the protective order was ordered the 
prosecution produced the approved documents from the classified FBI file. There are additional documents the 
prosecution is seeking approval to produce from the FBI and we have been working toobtain those approvals since 
referral. The prosecution is unclear whether the Court intended to create a broad discovery order for material outside 
military authorities (encompassing material we have already 
produced) or a specific order for that material. 

Thank you. 

V/r 

MAJ Fein 



Original Message — 

From: Lind, Denise R COL USARMV (US) ^^^j^^^^j^^^^^ 

Sent: Friday, March 23, 2012 6:30 PM 
To: David Coombs 

Cc: Matthew kemkes; Bouchard, Paul R CPT US ARMY (US); Santiago, Melissa S CW2 USARMY (US); Williams, Patricia CIV 
JFHQ-NCR/MDW SJA; Morrow III, JoDean, CPT USA JFHQ-NCR/MDW SJA; Over gaard, Angel M, CPT USA J FHQ-NCR/MDW 
SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA; 

I Prather, Jay R CIV (US); Williams, Patricia CIV JFHQ-NCR/MDW SJA; Fein, Ashden MAJ USA 

JFHQ-NCR/MDW SJA 

Subject: Rulings: Motion to Compel Discovery; Amicus Curiae Filings 
(UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Counsel, 

Attached are rulings re: Motion to Compel Discovery; Amicus Curiae Filings, 



Ms. Williams please add as next AE in line. 



3 



D 



Denise R. Lind 
COU JA 

Chief Judge, 1st Judicial Circuit 



Classification: UNCLASSIFIED 
Caveats: NONE 



A 



ATTACHMENT C 



David Coombs 



From: 

Sent: 

To: 

Cc: 



Subject: 
Attachments: 



David Coombs 
Friday, March 2 PM 
lind, Denise R COL USARMY (US)' 

Kemkes, Matthew J MAJ USARMY (US)*; Bouchard, Paul R CPT USARMY (US)'; 'Santiago, 

Melissa S CW2 USARMY (US)'; Morrow EL JoDean, CPT USA JFHQ-NCR/MDW SJA"; 

"Overgaard, Angel M CPT USARMY (US)'; Whyte, Jeffrey H CPT USARMY (US)'; 'Ford, 

Arthur D Jr CW2 USARMY (US) 1 . BHHHB father. Jay R CP/ (US) 1 ; 

'Williams, Patricia A CIV (US)'; "Fein, Ashden MAJ USARMY (US)' 

Touhy Request 

Touhy Request Kennedy pdf 



Ma'am, 

The Defense has submitted the attached Touhy request for Ambassador Kennedy. The Government has assured the 
Defense that it will provide timely and meaningful access to the potentiaf witness. 

v/r 
David 

David E. Coombs, Esq. 

Law Office of David E. Coombs 

11 South Angell Street #317 

Providence, Rl 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689 4616 

Fax: (508) 689-9282 



www.armvcoyrtrnartialdefense.com 



* ^Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 

person(s) or company named. If you are not the intended recipient, please notify the sender and delete all 
copies. Unauthorized disclosure, copying or useof this information may be unlawful and is prohibited.* 



The Law Office of 



David E. Coombs 



The Executive Office 

Office of the Legal Adviser, Room 5517 

United States Department of State 

2201 C Street. NiW 

Washington, DC 20520-631 0 

March 23, 2012 

Re: Tnuliy Rcljiksi tor Anihasvuiur Patric k Ken ned) 

To Whom it May G>ncem; 

This Ictrcr serves as a Touh\ Keenest of chc United States (U.S.) Department of State 
pursuant 22 (lode of Federal Regulations (C.RR.) Part \72 w rcyucsong the appearance and 
testimony of employee, Ambassador Patrick Kennedy, Under Secretary for Management, 
US Department of State. The defense, on behalf of Private first Class Bradley Manning, 
requests that Ambassador Kennedy be made available for a pretrial interview on April 2 7 , 
2012, or as required thereafter until the completion of ills interview. 

Backg round 

Ambassador Kennedy provided a 51 -page declaration in the matter of United States 
y._ Private First Class Bradley Manning . The declaration documenred Ambassador 
Kennedy's belief regardng rhe expected damage to national security from the disclosure of 
certain identified information. 

Ambassador Kennedy's Requested Testimony 

Ambassador Kennedy is the Department of State employee who has the required 
knowledge and who can testify* about the fallowing topics*. 

(1) The Net-Centric Diplomacy (NCD) database and the cTcatKm of SIPRNet Distribution 
(SIPDK); 

(2) Diplomatic reporting procedures and the nature of SIPDIS cables 

(3) The results of Chiefs of Mission review of the released cables at affected posts 
discussing their initial assessment, as well a* their opinion regarding rhe overall effect that 
the WikiLcaks release could hav e on relations within their host country* tf any; 

(4) The results of the Wifcil.eaks Working Group composed of senior officials throughout 
the Department thar was created to review potential risks to individuals from the release of 
cables by WikiLeaks, if any; 
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(5) The "Mitigation l earn" created by the Department of State to address the policy, legal, 
security* count crintclligcncc, and information assurance issues procured by the release of the 
documents to Wikil eaks, if any; 

(6) The Dc par erne nt's reporting to Congress concerning an> effect caused by rhe WikiLcaks' 
disclosure and the steps undertaken to mitigate them, if any. The Department convened two 
separate briefings tot members of both the Mouse of Representatives and rhe Senate in 
December of 2010, The Department also appeared twice before the Mouse Permanent 
Sdect Comtruttee on Intelligence on 7 and 9 Dccembei 2010; 

(?) The removal of the NCD from SIPRNet and its continued availability on rhe Joint 
Worldwide intelligence Communications System (JvX'ICS); 

(8) lite declaration provided by Ambassador Kennedy on October 30, 2011 , including each 
diplomatic cable rev tO*/cd by Ambassador Kennedy for his declaration 

I request that Ambassador Kennedy appear in person to provide tins testimony and 
that he work with the defense, if possible, to provide written responses in advance of his 
interview to haste background questions. I also ask that \mbassadot Kennedy gather any 
records that would assist him in providing this testimony. The records may involve 
classified inf urination. As such, die exact narure of these records is not described in any 
detail. However, the above description of information sought should identify the needed 
records in such a wayrhat u »n employee of the Department ot State who is familiar w ith the 
object area of the request can locate the records with a reasonable amount of effort." 22 
CF R. 171.10(a) and 171.31. 

Ambassador Kennedy's Testimony is Nor Available from Another Source 

Since Ambassador Kennedy is the tender Secretary of State for Management and has 
over 18 years of experience in clasiifkarinn management of' national security infotmanon, 
security, and intelligence, he has the knowledge necessary to explain die Department's 
position on rhe nature of the released documents to Wikiheaks and the damage, if any, from 
such release. 

The information thar Ambassador Kermi'dy can provide; through orril and written 
testimony is noi av ailable frum any othttt source* mans admissible at the court martial. The 
Department has nor issued any official records tha t contain the information that the defense 
requests from Ambassador Kennedy- Therefore, the defense- needs Ambassador Kennedy's 
Testimony or another official record of the Department in order to have tins information 
entered into evidence auhecoutr-niaraaL 

This Touhy Request complies with 22 C.F.R. P art 172 

As* explained above, Ambassador Kennedy is the only known source of the 
information that the defense needs to present at the court -martial. Although the requested 
information would likely implicate Part 172.8(b)(3) and (b)(5), rhe request should 
nonetheless be authorized given rhe involvement t*f the Department in the case. 
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Ambassador Kennedy 1 * testimony does not impede the Department's ability conduct 

its official business, create an undue burden, or p ejudice any ongoing law enforcement 
investigation. 

Costs fpr.th as^Sfiqu^t 

ThisTodhy Roquest is made on the behalf of Private First Class Manning, The 
defense requests that the Department waive any fee associated with this request given the 
fact that die United States k a party to this case. 

Thank you for your consideration of this request. Please contact me diractiy to 
discuss this request or if you need any additional information, I look forward to hearing 
from you soon. 




TFJAVIP K COOMBS 
Chilian Defense Counsel 



Cc: Mr John Blank 
Mr, Jason Mehta 
Major Ashden Fan 
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ATTACHMENT D 



■ 



David Coombs 



From: Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA | 

Sent: Wednesday, March 28. 2012 9,28 AM 

To: Und 4 Denise R COL MIL USA OTJAG 

Cc: David Coombs; Matthew kemkes; Bouchard, Paul R CPT USARMY (US); Santiago, Melissa 

S CW2 USARMY (US); Williams, Patricia OV JFHQ-NCR/MDW SJA; Morrow m, JoDean, 
CPT USA JFHQ-NCR/MDW SJA; Overgaard, Angel M, CPT USA JFHQ NCR/MDW SJA, 
Whyte, Jeffrey H, CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ- 
NCR/MDW SJA; Prather, Jay R CIV (US); Williams, Patricia OV JFHQ-NCR/MDW SJA 

Subject: RE: Government Clarification Request Re: Dept. of State 



Ma'am, 

The United States disagrees with the defense's interpretation of this document and its reliance on anonymous 
government officials making unofficial statements to the press. We would like the opportunity to discuss at the 
telephonic RCM 802 conference today. 

v/r 

MAJ Fein 



— Original Message 

Coombs IH^H I) 
Sent: Wednesday, March 28, 2012 9:14AM 
To: Lind, Denise R COL MIL USA OTJAG 

Cc: Matthew kemkes; 'Bouchard, Paul R CPT USARMY (US)'; 'Santiago, Melissa S 

CW2 USARMY (US)'; Williams, Patricia CIV JFHQ-NCR/MDW SJA; Morrow III, JoDean, CPT USAJFHQ-NCR/MDW SJA; 
Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey K CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. 
CW2 USA JFHQ-NCR/MDW SJA; 'Prather, Jay R CIV (US)'; Williams, Patricia OV JFHQ-NCR/MDW SJA; Fein, Ashden MAJ 
USA JFHQ-NCR/MDW SJA 

Subject: RE: Government Clarification Request Re: Dept of State 



Ma'am, 



My previous attempt to send this email may not have gotten through due to the word WL being in the body of the 
message. \ have now made the needed changes to the my original message the starts below: 



With regards to the Department of State damage assessments, the Defense requests that the Court review the 
statement by Ambassador Kennedy before the Senate Committee on Homeland Security and Governmental Affairs, 
Ambassador Kennedy clearly states that the DOS has done damage assessments. 
Specifically, within his testimony, Ambassador Kennedy notes the following: 



1) When DoD material was leaked in July 2010, the DOS worked with DoD to identify any alleged State Department 
material that was in WL l s possession; 



i 



ATTACHMENT E 



David Coombs 



From: 


Pein, AshdenMAJ USA JFHQ-IMCR/MDW SJA |> 


Sent: 


Monday, April 09, 2012 11:35 AM 


To: 


David Coombs 


Cc: 


■(b) (6) t^^^^^m 




| Morrow m, JoDean, CPT USA JFHQ-NCR/MDW SJA; 




Overgaard, Angef M CPT USA JFHQ NCR/MDW SJA; [fflg^^^^^^^^H 




Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ- 




NCR/MDW SJA 


Subject 


Touhy Update 



David, 

On Friday, we received an update from the Department of State that the Office of the Legal Adviser received your 
request and is processing it through the appropriate channels. I will send an update as I receive them. Do you still 
intend to submit the other request to the federal agency? 

v/r 

Ashden 



I 



David Coombs 



From: 


David Coombs flDIBl 


Sent: 


Monday, April 09 PM 


To: 


'Fein, AshdenMAJ USA JFKQ-NOR/MDW SJA' 


Cc 


1(b) (6) ■MH 




|. Morrow IH JoDean, CPT USA JFHQ-NCR/MDW SJA"; 




'Overgaard. Angel M. CPT USA JFHQ-NCR/MDW SJA*;^BHI^^^^^H 




Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA'; f Ford, Arthur D. CW2 USA JFHQ- 




NCR/MDW SJA* 


Subject: 


RE: Touhy Update 



Ashden, 

This was Fed-Ex 'd two we&ks ago. All that the DOS has done is confirmed receipt? I plan to submit additional 
Touhy requests. 

Best, 
David 

David E. Coombs, Esq. 

Law Office of David E. Coombs 

1 1 South Angell Street, #3 17 

Providence, RI 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



www, ar m vcourtmart i al defense . com 



* "Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the person(s) or company named. If you are not the intended recipient, please 
notify the sender and delete all copies. Unauthorized disclosure, copying or use of this information may be 
unlawftil and is prohibited.*** 



From: Fan Ashden MAJ USA JFHQ-NCR/MDW SJA [mailto: 
Sent; Monday, April 09, 2012 11:35 AM 
Toe David Coombs 

Cc| 

CPT USA JFHQ-NCR/MDW SJA; Overgaard f Angel M, CPT USA JFHQ-NCR/MDW SJA; 
Whyte, Jeffrey H, CPT USA JFHQ-NCR/MDW SJA; Ford, Arthur D. CW2 USA JFHQ-NCR/MDW SJA 
Subject: Touhy Update 



I; Morrow III, JoDean, 



David, 



On Friday, we received an update from the Department of State that the Office of the Legal Adviser received your 
request and is processing it through the appropriate channels. I will send an update as I receive them. Do you still 
intend to submit the other request to the federal agency? 



i 



David Coombs 



From: 

Sent: 
To: 



Cc: 

Subject: 



b)(6) 



David Coombs 
Friday, April 13, PM 

_^^^^H^^^^H'° ver 9 ddrd ' An 9 el M CPT USARMY (US)'; 'Morrow 
JoDean, CPT USA JFHQ-NCR/MDW SJA; 'Whyte, Jeffrey H CPT US ARMY (US)'; 



Tooman, Joshua J CPT USARMY (US)' 
Discovery 



Ashden, 

I received the unclassified discovery today. Also, the classified discovery was received byNWC. I have 
arranged to see the facility next week at the NWC 

[ have a couple of questions that I would like to have answers to: 

1) With regards to the unclassified damage assessments provided in discovery, when did the Government 
receive these documents? 

2) Are there any more unclassified damages assessments in the Government's possession? 

3) Do you have an update on the 14 hard drives? 

4) Who is the Government bringing from the Department of State for the motions hearing? Can you provide 
this person's contact information? 

5) Are you planning on providing me with your proposed LIOs? If so, perhaps this is something we can agree 
upon. 

6) Did you receive the emails from COL Lind regarding her email problems? 

7) I have forwarded the documentation regarding badges for my family. Has [QIQ1 B heard anything on that 
issue? 

8) Has the DOS provided any further updates on my Touhy request? 

9) When does the Government plan to have PFC BM in the Fort Meade area? Additionally, is the plan to 
return him to the JRCF immediately after the 39(a) is completed? The Defense's preference would be to return 
PFC BM to military control at the JRCF. 

Thank you for your attention to the above matters. 

Best, 
David 

David E. Coombs* Esq, 

Law Office of David E- Coombs 



i 



1 1 South Angell Street, #317 
Providence, RI 02906 
Toll Free: 1-800-588-41 56 

Local: (508)689-4616 
Fax: (508) 689-9282 



(b) (6) 



wvvw.armYCOurtmartialdefense.com 



*** Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
inf onnation and is intended far the person(s) or company named If you are not the intended recipient, please 
notify the sender and delete all copies. Unauthorized disclosure, copying or use of this information may be 
unlawful and is prohibit ed.*** 



2 



David Coombs 



From: 

Sent: 
To: 




Cc 

Subject; 



David, 



Below are our responses to the applicable questions. The others should be OBE or subject to other emails today. 

1} The prosecution has been working with many government agencies pursuant to our obligation to search for 
discoverable information under Williams, As we identify discoverable information, we seek approvals to release the 
information. Over the past few weeks, we reviewed these particular assessments; identified discoverable information 
contained within, obtained approvals to release them, and produced them to the defense as soon as possible. 

2) The prosecution continues to review additional unclassified assessment(s), and will diligently work to obtain 
approvals to turn the discoverable portions, if any, over in discovery. 

4) The United States will notify you of the individual, once we receive the information. We expect this decision in the 
next few days. Additionally, we will work to provide you contact information for the individual and/or setup a time prior 
to the motionshearingf oryou to interview the individual. 

5) I am confident we can work on this as we move forward, but we are not in a position to send any as of yet We will 
address this issue after the next motions hearing, 

7) I will check with^^m about this issue. 

8) The Department of State is processing your Touhy request and we were toid 
that they might have an answer by the end of this week. 

9) Please see your previous email at the very bottom. 

A) Defense expert witnesses. We should be able to give you a comprehensive answer on the status of funding for your 
experts and their contract issues by Wednesday, as per my email last week. Oncem^^ | returns this is his priority 
They are currently funded for their travel tomorrow- ^^^^H is making their reservations and has been trying to 



contact them. 



B) OCAPOCs. 

1. Rear Admiral David Woods {CDR Thomas Welsh, SJA, JTF-GTMO, 




I) 



LT Gen Schmidle (LTCLisaGumbs, OSJA, CYBER COM at|^^| 
obtain tomorrow) 4. Rear Admiral Donegan (should obtain tomorrow) 




) 3. Vice Admiral Robert Harward (should 




l 



David Coombs 



From: fein, Ashden MAJ USA JfHQ-NCR/MDw Sj, ^ESM l l> 

Sent: Tuesday, May 15, 2012 3:14 PM 

To: David Coombs; Overgaard. Angel M. CPT USA JFHQ-NCR/MDW SJA; Morrow m, 

JoDean, CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H, CPT USA JFHQ-NCR/MDW 
SJA; VonElten, Alexander S. 1LT USA JFHQ-NCR\MDW SJA 

Cc: Tooman, Joshua J CPT US ARMY (US); Hurley, Thomas F MAJ USARMY (US); Santiago, 

Melissa S CW2 USARMY (US) 

Subject; RE: DiscOve;y 



David, 



We asked this morning and they should be getting back to us in the next day or two with an update. 



v/r 

Ashden 



- — Original Message- — 

From: David Coombs [mailto^^H |] 

Sent: Tuesday, May 15, 20123:09 PM 

To: Fein, Ashden MAI USA JFHQ-NCR/MDW SJA; Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Morrow III, JoDean, 
CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ-NCR/MDW SJA; VonElten, Alexander S, 1LT USA JFHQ- 
NCR\MDWSJA 

Cc: 'Tooman, Joshua J CPT USARMY (US)'; Hurley, Thomas F MAI USARMY (US); Santiago, Melissa S CW2 USARMY (US) 
Subject: RE: Discovery 



MAJ Fein, 



Do you have any update on the DoS Touhy request? 



Best, 
David 



David E. Coombs, Esq. 

Law Office of David E, Coombs 

11 South Angell Street, &317 

Providence, Rl 02906 

Toll Free: 1-800-588-4156 

Local: (508) 689 4616 

Fax: (508) 689-9282 



(b) (6) 



www.armycourtmartialdefense.com 



* ^Confidentiality Notice: This transmission, including attachments, may contain confidential attorney<lient 
information and is intended for the 

person(s) or company named If you are not the intended recipient, please notify the sender and delete all 
copies. Unauthorized disclosure, copying or useof this information may be unlawful and is prohibited.*** 



] 



ATTACHMENT F 



David Coombs 



From: 

Sent; 

To: 

Cc: 



Subject 
Attachments: 
Signed By: 



b) (6) 



Lind, Denise R COL USARMY (US) 
Tuesday, April 17, 2012 2:00 PM 
Fein, Ashden MAJ USARMY (US) 

JSSEB^^^^^^^^^^^^^M Ford ' Arthur D Jr CW2 USARMY (US);Tooman, 
Joshua J CPT USARMY (US); Santiago, Melissa S CW2 USARMY (US); Morrow EI, JoDean, 
CPT USA JFHQ NCR/MDW SJA; Overgaard, Angel M CPT USARMY (US); Whyle, Jeffrey 
H CPT USARMY (US); VonElten, Alexander S. 1LT USA JFHQ-NCRXMDW SJA; Jefferson, 
Dashawn MSG USARMY [US); Williams, Patricia A CIV (US) 
US v. PFC BM - Ruling on Gov t Request - Leave to Respond; Article 39(a); and trial 
calendar (UNCLASSIFIED) 

120413-Motion for Leavepdf; document2Q12-04 16 145110.pdf; Draft Update Calendar 
finall6 April 12.docx 



Classification: UNCLASSIFIED 
Caveats: NONE 

Counsel, 

L Attached please find the Court's ruling granting the Government motion 
for leave to Respond, The original motion is also attached. I will try to 
add the ruling to the FTP to see how It works. Ms. Williams, please add the 
motion and ruling as the next AE in line (do not add the draft calendar 
discussed in (3) below). 

2. For the Article 39(a) session starting Tues, 24 April, we will meet in 
chambers for an RCM 802 conference at 0900 and go on the record at 1000. I 
would like to handle all of the outstanding discovery issues on Tuesday. 
Both sides have advised me that there will be witnesses - f orensics POCs for 
the hard drive issue, and state department POCforthe damage assessment 
issue. Please confer and confirm that all witnesses/evidence for discovery 
issues will be available Tuesday. 

3. Case calendar. I have the parties* input on the case calendar. Tuesday 
afternoon, we will meet in chambers to finalize it (subject to review every 
30 days). Please review the attached (very rough) draft as a baseline with 
trial scheduled 20 September - IS October 2012. Certain motions that do 
not involve classified information are moved up in the schedule (article 13 
and speedy trial to July) and classified/unclassified issues are not severed 
in the Article 39(a) sessions* We currently have "replies" built in to the 
calendar. They shouldn't be necessary for motions addressed shortly before 
trial per the draft schedule. 

D 

Denise R. Lind 
COL J A 

Chief Judge, 1st Ju dicial Circuit 



David Coombs 



From: 




Sent; 
To: 

Cc: 



Subject: 



Your Honor, 



This email is a follow-on to our previous email referencing the production of a Department of State (005) witness for 
our upcoming motions hearing. 

The DOS will authorize the prosecution to submit, in camera and ex parte, the classified draft assessment along with an 
explanation of the draft, for the Court's review. The prosecution anticipates receiving these documents within the next 
week. The DOS has asked the prosecution to readdress with the Court the issue of whether its draft assessment is 
discoverable based on the proposed filing. 

The prosecution maintains that the draft damage assessment is not discoverable under RCM 701(a)(6) or Brady, because 
it is a mere draft. See Giles. Pending your consideration of the above request, the prosecution will continue its efforts 
to review the information contained in the assessment under RCM 701(a)(6) and Brady, to ensure that there would be 
no delay in meeting a May IS deadline. 



v/r 

MAJ Fein 



ATTACHMENT G 



David Coombs 



From; Fein, Ashden MAJ USA JFHQ-NCR/MDW SJA ^1 I 

Sent; Friday, June 01, 2012 7:36 PM 

To: David Coombs 

Cc: Hurley, Thomas F MAJ USARMY (US); Tooman, Joshua J CPT USARMY (US); Santiago, 

Melissa S CW2 USARMY (US); Morrow IR JoDean, CPT USA JFHQ-NCR/MDW SJA; 
Overgaard, Angel M. CPT USA JFHQ-NCR/MDW SJA; Whyte, Jeffrey H. CPT USA JFHQ- 
NCR/MDW SJA; von Elten, Alexander S. CPT USA JFHQ-NCR\MDW SJA; Ford, Arthur D. 
CW2 USA JFHQ NCR/MDW SJA 

Sub ject: R E: Security Expert 

Attachments; Security Expert Memo.docx; 110114-SPCMCA Approval Defense Expert in IA Smith.pdf; 

101012 -Appointment of 2d Defense Security Expert Hall.pdf; 101028 Defense Request 
for IA ExpeiLpdf; 100928 Defense Request for 2d Security Expertpdf; 100917- 
Appointment of Defense Security Expertpdf 



David, 

Based on your request, we reached out to the different chains of command of the experts to receive input, including Ms. 
m^^^We have realized that each of the defense's referenced experts were appointed approximately 1.5 years ago, 
and as you know were appointed as expert consultants in their respective fields. See Requests and Appointment 
documents. Based on the draft memorandum you provided, it appears that their jobs havemorphed since their original 
appointment as consultants. 

We recommend that you turn your draft memorandum into a request to the GCMCA for reappointment. This request 
should reflect the scope of the responsibilities you anticipate these experts will provide, the reasons why these experts 
are necessary, an estimate of how much time their obligation to the defense team will take, and request their position 
as a defense expert consultant take priority over all other work. We will take this request to their chains of commands, 
obtain approval /disapproval / support, and then route it to the GCMCA for action. 

Once we receive the requests, we will start routing them immediately. This should be sufficient to ensure that the 
defense is receiving the proper support and the right person is providing that suppoit based on the scope. 
Additionally, we can ensure that they will not have any difficulty with their respective chains of command by having the 
commands sign-off on the reappointment. 

Please let me know if you have any questions/concerns. 

V/r 

Ashden 

Original Message 

From; David Coombs [mail tc 

Sent: Wednesday, May 30, 2012 2:58 PM 

To: Fein, Ashden MAJ US AJ FHQ-NCR/MDW SJA 

Cc: Hurley, Thomas F MA) USARMY (US) 

Subject: Security Expert 

Ashden, 



i 



As discussed in today's 802 hearing, our experts are frequently tasked to perform other duties by their respective 
commands. These duties result in them not being available to perform their duties as defense experts, I have just 

finished speaking with them about this issue. 



b) (6). (b) (7)(C) 



have asked me to obtain a court order or memorandum from COL Lind that they can use to 
show to their individual directors to avoid future conflicts. I told them that I didn't believe COL Lind needed to weigh in 
on the issue, and that it was something that the convening authority could resolve with memorandum similar to his 
appointment memorandum. I have typed up a memorandum that I believe should avoid future availability issues. 



If our experts continue to have difficulty with their respective chain of commands after the memorandum, then the 
Defense wouid request direct contact with the chain of command on this issue with defense counsel being present. 
Let me know if you have any questions. 



Best, 
David 



David E. Coombs, Esq. 
Law Office of David E. Coombs 
11 South Angell Street, #317 
Providence, Rl 02906 

Toll Free; 1-800-588-4156 

Local: (508) 689-4616 

Fax: (508) 689-9282 



< mailto;coombs@armycourtma rtialdefense.com > 

www.armycourtmartialdefense.com < http://www.armycourtmartialdefense,com/ > 



** ^Confidentiality Notice: This transmission, including attachments, may contain confidential attorney-client 
information and is intended for the 

person(s) or company named. If you are not the intended recipient, please notify the sender and delete all copies. 
Unauthorized disclosure, copying or useof this information may be unlawful and is prohibited.*** 
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REPLY TO 
ATTCNTiOHOf ; 



DEPARTMENT OF THE ARMY 

JOINT BASE MYER-HENDERSON HALL 
204 LEE AVENUE 
FORTMYER, VIRGINIA 22211 1195 



1MND-MHH-ZA 30 May 20 1 2 

MEMORANDUM FOR Mr. David E. Coombs, Civilian Defense Counsel 

SUBJECT: Duties as Defense Security Experts - U.S. v. PFC Bradley Manning 

On 17 September 2010 and 12 October 2010, 1 appointed Mr. ^g/g^SBM U - S « Arm >' Test 
and Evaluation Command and ^^^^^^^^HL U.S. Army Intelligence and Security Command, 

as expert consultants for the defense in the above-named case. 1 also designated both individuals 
as members of the def ense team under U.S. v. Toledo , 25 M J. 270 (C.M,A. 1987) and Military 
Rule of Evidence 502. This Expert appointment was at no expense to the United States beyond 
mileage reimbursement, if applicable. 

HMQMQItlltfll 1 obligations as security experts for the def ense include, reviewing 
motions and other materials for classified information; accompanying defense counsel on 
witness interviews where classified inf ormation may be discussed; accompanying defense 
counsel whenever required to do so in order to view classified information provided to the 
defense in discovery; being present in the courtroom during any session; and acting as expert 
consultants or if the defense wishes, expert witnesses for the defense. This duty takes 
precedence ovt H3f©H9H|| I normal duties. 



CARL R. COFFMAN, JR. 
COL, AV 

Commanding 



